TOWARDS A REVISION OF MEDIA POLICY IN SLOVENIA
The guidelines for implementing changes to structural, legislative and control mechanisms within the field of media policy

The signatories of this documents, all working within the media field, hereby present for discussion to the professional public and political actors, in the hope of garnering their support, The guidelines for implementing changes to structural, legislative and control mechanisms within the field of media policy. We believe that the proposed changes would improve the situation of the media in Slovenia.

The initiative for this document was given by Blaž Zgaga and Matej Šurc, who also gave initiative for an earlier petition which in September 2007 was signed by more than 500 journalists in Slovenia. In writing these Guidelines we drew on the recommendations that were a result of research projects and studies conducted by the Peace Institute in the past, the analysis and discussions by the Slovenian Association of Journalists and the Union of Slovene Journalists, and on the proposals for the amendments to the existing law which the above-mentioned organizations presented, albeit without success, at the time when the legislative amendment procedure was underway.

The Guidelines have been sent to the organizations and individuals concerned with media policy. Our aim is to stimulate a debate on media's operation and their role. The list of addressees includes the protagonists of the media industry, journalists, academic theoreticians, civil activists, and political parties. Given that the preparations for the parliamentary elections in September are currently in full swing, we wish to encourage political parties to reflect on these guidelines and take a stance on the important strategic issues concerning the future development and operation of the media in Slovenia.

I. The assessment of the current situation 

The situation of the media and the media market in Slovenia is unsatisfactory. To this testifies an ever greater number of conflicts between owners and editorial desks, and conflicts with the government. The Ministry of Culture, despite being formally responsible for media policy,  has so far failed to produce the strategic documents defining the development of the media sector, while in implementing media policy it inordinately often interfered in media legislation.

Each time the media law has been amended, new articles, provisions and prohibitions have been added, but these have not been consistently implemented in practice. The 2001 Mass Media Act, amended in 2006, proved deficient. The provisions stipulating the procedures for settling professional conflicts within editorial offices and between editors and publishers/owners, which cannot be resolved solely through the instruments of labor legislation, are too general and impossible to implement in practice. The law shifted the obligation of protecting the public interest to publishers/broadcasters, who, for their part, failed to include in their statutes relevant rules or employ independent arbitration that would govern this obligation. Consequently, as a rule editorial offices cannot ensure the protection and pursuit of the public interest. Conflicts are settled through external institutions, most notably in courts, or by means of pressures exerted by peer and other organizations. On the other hand, many conflicts are left unresolved, which causes anxiety and self-imposed censorship among journalists, and makes them vulnerable to harassment. Such a situation is not conducive to their work in the public interest. The crisis of the present system of editorial autonomy also arises from the fact that the law assumes a natural alliance among publishers, editors and the public, although in reality such an alliance does not exist on the media market nor will it ever exist.

The autonomy of media publishers within the private sector has been in jeopardy for many years now, but most notably during the term in office of the present government, because of the repeated attempts of political elites to influence editorial policies. Similarly controversial are the mechanisms for protecting autonomy within the public sector, where the government, which is the owner of the STA (the Slovenian Press Agency), exerts pressure on its editorial policy through a government-appointed director, and also has an indirect influence on the appointment of STA's editor. The political establishment also secured for itself a lever of influence on the managing and supervisory bodies of the public broadcaster Radiotelevizija Slovenija (RTVS) by exploiting the amendments to media legislation that made possible the replacement of key people in managerial and editorial positions. To make a bad situation worse, (new) media owners have recently intensified their pressure on the media after consolidating their stakes which they obtained in a non-transparent manner. In this, their tacit accomplice was the state, or at least it facilitated such non-transparent moves by adopting a passive stance, while its supervisory bodies that were supposed to prevent monopolies, damages to owners and other abuses failed to carry out their task. Many of these new owners do not understand that the media have a constitutional role to ensure freedom of expression in the public's interest, but rather see them as instruments for furthering their own (economic or political) interests.

The general institutions of labor legislation (the competition clause, the protection of business secrets, the notification of employment termination, disciplinary procedures, cancellation of the employment contract for disability reasons) were turned into the instruments of open threats to journalists who opposed changes in the editorial policies of the two public companies (RTVS and STA) imposed by their new managements since 2005, and in some larger private media. The media companies that saw the replacements of their leading employees together hold more than a 70 percent share of the media market. This situation is a result of the high media concentration and monopolies on the media market which is dominated by capital-rich companies whose main lines of business have no connection whatsoever with the media field. For such companies, the media represent political capital and an opportunity for a lucrative investment.

Since April 2006, the Union of Slovene Journalists has processed 26 cases of the harassment of journalists who expressed their differing opinions and viewpoints. Some cases were taken to court and their settlement is still pending. Continual pressures on editorial policies within media companies and the lack of willingness on the part of a relevant ministry and the government to acknowledge that this is a serious problem brought the crisis to a head in the autumn of 2007 when 571 journalists signed a petition against censorship and political pressures on journalists in Slovenia. In its sequel there followed a heated debate in Slovenian Parliament during the vote of confidence in November of that same year. 

The regulation and self-regulation of media autonomy in the public's interest, which has a greater importance on a small and concentrated market than on larger and highly competitive markets, proved deficient, or subordinated to the interests of owners and the government. The managing boards gained the upper hand over editorial boards and began to appoint their preferred editors-in-chief disregarding the will of editorial offices. Threats of dismissals or disciplinary procedures put a question mark over journalists’ chances of fulfilling their contractual obligation requiring from them to give priority to the public's interest over their obedience to the employer. Since despite de facto changes in editorial policies formal programming concepts remained unchanged (although the latter should be stated in employment contracts), employers were in a position to impose sanctions for practically every expression of a differing opinion. The contractual protection of journalists deteriorated, despite the provisions in the media law that a journalist may not be dismissed, his/her salary reduced, his/her status in the editorial office degraded or his situation aggravated in any other way if he/she expresses his/her opinions or viewpoints that are in harmony with professional standards and programming conception. At the moment, there is no functioning mechanism that would protect journalists in Slovenia in case of changes in editorial policies. Similarly, there are no adequate financial compensations for conscientious objectors, in cases when a journalist refuses to express opinions or viewpoints that are in conflict with his/her conscience, legal and professional standards, and is therefore forced to leave.
The 2001 media law narrowed and to a large extent thwarted the autonomy of editorial offices. The amendments to the law of June 2006 introduced subsidies in support of the plurality and diversity of the media, which only increased the systemic and institutional influence of the government. The present system of subsidies is excessively vertical in its granting of direct subsidies to programming contents produced by individual publishers/broadcasters; horizontal subsidies, which would contribute to the development of the media sector as a whole and the media market, are practically non-existent. The criteria observed in granting subsidies are equally disputable. The granting of subsidies is within the competence of the government, i.e. the Ministry of Culture which appoints the commission that awards subsidies. The entire system is questionable because the government has too many discretionary rights in the decision process, with one consequence being excessive financial dependence of local and regional publishers/broadcasters on the government. In the case of larger media companies, it leads to needless co-funding of projects although the media in question would be capable of taking such market risks on their own (the state could find a better application for this part of funds, for example, use them to improve the supervision of self-regulation).  

The regulation on the right of correction and the right of reply also proved controversial. On the one hand, it inordinately broadens this constitutional right of exclusive access to the media, which is used and abused primarily by the PR departments of governmental bodies and influential commercial companies. On the other hand, for ordinary citizens the exercising of this right in practice is difficult because of the absence of other, easily accessible and user-friendly, mechanisms for protecting the rights of individuals (e.g. media ombudsman).

State institutions (the Media Inspectorate and the Media Directorate with the Ministry of Culture) are inefficient in carrying out their task of monitoring how legal provisions are respected in practice (for example, the media companies' charter documents required to enter a company into the media register maintained by the Ministry of Culture are in disarray  and non-harmonized; programming concepts are changed without obtaining the opinion of editorial boards as stipulated by the media law; the statute and other internal documents of RTVS are adopted through non-transparent and semi-legal procedures etc.). The Ministry of Culture lacks personnel and other resources needed for the supervision of media's compliance with the law. On the other hand, too broad discretionary rights create room for a biased treatment (for example, a media inspector may impose a ban on the operation of a media outlet), which points to politically motivated decisions when a business license is granted or recalled.

The negotiations on the collective labor agreement for professional journalists failed to produce any conclusive results although they have been going on ever since 2004, when journalists went on strike and forced their employers to sit down at the negotiating table. The negotiations were delayed by the changes in the law on collective labor agreements and the law on the Chamber of Commerce and Industry. As a result of legislative amendments, the Chamber of Commerce and Industry of Slovenia, whose member was the Chamber of Printing And The Media which was a signatory to the collective agreement for journalists, underwent reorganization that lasted more than a year. By the time the negotiator eventually consolidated into the  Chamber of Publishing, Bookselling, Graphic Industry, Radio And TV Media, the number of member media companies on whose behalf it negotiated was so small that the Chamber was rendered hardly representative. In addition, the collective agreements previously signed by employers' associations with mandatory membership are due to expire in April 2009. The amended law on collective labor agreements reduces collective negotiations to negotiations aimed at protecting the interest of regular employees, leaving out the one-third of Slovenian journalists without full-time jobs. This formal obstacle will become insurmountable unless the employers find the will and interest to also regulate the situation of freelance journalists through a new collective agreement. 

According to the latest data, in 2007 there were 1697 persons regularly employed within the journalistic field; of these, 420 were independent journalists with self-employed status. The journalists’ association estimates that at least 400 further independent journalists without formal status work for media companies. The proportion of independent and self-employed journalists is therefore comparable to that in countries with larger and better developed media markets, given that it exceeded 30% of the total number of persons working as journalists. The legal situation, protection and the rights of independent journalists are conspicuously inferior to those of full-time employees. The study showed that two thirds of journalists are actually forced to work in this manner, and that the majority of these “forced freelance journalists” would be full-time employees if the provisions of the Employment Relationships Act were respected in practice. Owing to the lack of legal and contractual security and their economic dependence on one publisher, unemployed journalists are even more vulnerable to penalties for expressing differing opinions and viewpoints. The chaotic contractual relationships between media companies and independent journalists, or relationships that are in contravention of the media law (with regard to labor, copyright, media and taxation legislation) pose a serious threat to media's work in the public interest.  

The Radiotelevizija Slovenija Act split the Slovenian public already while in the parliamentary procedure. The main objection was that it actually mapped the distribution of political power in Parliament onto the RTVS supervisory and managing bodies. One consequence of the changes to this law was a change in the RTVS Statute, which enabled the replacement of the majority of managing people. Since the adoption of this law, the public has witnessed many pressures on RTVS's journalists who dared express their opinions and viewpoints, that is, their disagreement with changes in editorial policies. There were other incidents, too: on several occasions the director of Radio Slovenia intervened in the program while circumventing the editors; the viewers of the broadcast Piramida were witness to a scandalous expression of intolerance; many well-known and experienced journalists working for the  RTVS news program departed and the Programming Council adopted internal RTVS documents through non-transparent and semi-legal procedures. The journalists working for the news program publicly appealed to the Programming Council drawing attention to the atmosphere of uncertainty and dissatisfaction among journalists. Among other things, they stated: “Over the recent months, there were frequent violations of the basic rules of journalistic work defined by the RTVS Statute and the RTVS professional code, but not one person in charge reacted despite our alerts.” Indeed, the Programming Council processed journalists' complaints but did not take action.

The key condition that enables public radio and television to implement the public interest and carry out their prescribed tasks is stable funding. This is also emphasized in the recommendations of the Council of Europe. However, the license fee has been frozen for four years now. In a referendum statement the government promised that the fee would be reduced, and it has ever since refused to adjust it to the inflation rate attaining in this way its real reduction. The real reduction in income from license fees has been compensated for through the revenues from marketing activities, and particularly advertising revenues. As a result, the proportion of revenues from commercial activities exceeded 30 percent of total revenues, which is a figure much higher than that in other public service broadcasters in Europe.

The introduction of a parliamentary channel imposed on the public broadcaster was a self-willed political decision not grounded in the analysis of relevant factors such as the programming needs, the availability of human resources, technical and financial capacities. As a consequence, the launching of the channel was accompanied by many complications and took nearly three years. There is a realistic danger that the introduction of the parliamentary channel will cause the duplication of programs and exhaust the RTVS news program, which is already in need of finances and human resources. 
With the advancement of new technologies, the platforms on which the traditional media were built have been changing. New media have a dramatic impact on the traditional use and understanding of the media, and relations among them. The amended media law adopted in 2006 barely addresses the issue of adjustment to new technologies, touching only upon permits for digital dissemination of programs. With the new EU directive on audio-visual media services (2007/65/ES), the regulation model originally conceptualized for the needs of television was extended to the wider sector of audio-visual services, which requires the adjustment of national media legislation.

II. The recommendations for the changes in structural, legislative and supervisory mechanisms in the field of media policy

1. General

It would be necessary to prepare a strategy for the development of the media sector and to initiate a broad public debate on that document. Over the past decades, the media have undergone numerous changes, ranging from technological to user-related. The definition of the media in the current media law is obsolete, insufficiently detailed and technologically restricting. The lawmakers should start from the fact that the media are defined by content and services mediated to potential users and not by the communication channels through which that content is accessed. New media legislation should go beyond the traditional and anachronistic understanding of media policy as (primarily) cultural policy, and view it as a provision of diverse media content and services in the interest of citizens.

The government should formulate clear proposals and make an assessment of the past success in implementing legal provisions before introducing any further legislative changes, but primarily it should initiate a broad public debate that would include domestic and foreign experts.

A comprehensive approach to the solution and improvement of minorities' communication situation is needed. With the present system of “distributed responsibilities and powers” it is not clear who is directly responsible for the shaping of consistent media policy with regard to minority social groups. Members of all organizations that represent the interests of minorities should participate in the preparation of this document. 

For the purpose of realizing the public interest in the media, it would be necessary to establish stricter control over labor and civil contracts signed with the media companies.

It would be necessary to resolve the legal status, social and contractual security and the rights of independent and self-employed journalists, so as to make them comparable with those of journalists with full-time employment. Labor legislation should be adjusted in such a way that it would ensure the minimal set of rights for all working people, regardless of their employment status.

The government and the relevant ministry should work towards enhancing a social dialogue between employers and journalists when negotiating on the collective labor agreement for professional journalists. The agreement should state minimal rights for journalists who are not employed on a full-time basis and define fees for the use of copyrighted material, which is persistently opposed by employers. A collective labor agreement for professional journalists should state minimal rules for the resolution of conflicts within editorial offices and involving publishers.

A representative group of media publishers should be formed to facilitate collective negotiations and a social dialogue.

The media publishers should refrain from unjustified pressures on journalists when signing agreements on the transfer of copyright and should introduce the right to fair compensation for all and for every use of copyrighted material. The government should set up a legal framework which would protect the rights of all journalists, both employed and freelance, to participate in collective negotiations on the rights of copyright holders.

2. Ethics and social responsibility

The mechanisms for the social responsibility of the media should be introduced. These include voluntary institutes of self-regulation such as reader's editor, media ombudsman and internal complaints commissions; the publishers/broadcasters should establish their associations and formulate their codes of conduct.

The people from the media industry, journalists' organizations and publishers' associations (particularly the largest and most influential media publishers), should urgently initiate a debate and discuss the establishment of a common self-regulatory body following the example of many European countries. This body, which would operate on the level of the media sector as a whole, would process citizens' complaints concerning the published/broadcast content and ensure broad acceptance and implementation of decisions. Another issue that should be resolved through this debate is whether this body should also include the representatives of the public.

Using the existent and future self-regulatory mechanisms, media publishers/broadcasters and journalists should take the initiative and actively work towards ensuring the prevention and punishment of non-professional and non-ethical conduct in reporting on vulnerable social groups, especially children and minorities. The publishers should encourage ethical conduct among journalists, provide training and organize other activities that could lead to journalists being more sensitive to vulnerable social groups and improving the quality of their contributions dealing with such groups. The publishers/broadcasters should work with journalistic organizations towards ensuring regular monitoring of media reports on vulnerable groups and establishing a continual dialogue with services and organizations that significantly contribute to the quality of life of these groups. In this way, they would create a circle of trust committed to work in the public's interest.

3. The Mass Media Act

The law on the media should stipulate the rules for settling conflicts between editors and publishers/broadcasters, and conflicts within editorial offices. The arbitration procedures, in the past already included in Slovenian legislation, should be re-introduced.  The role of the institutes protecting editorial offices' autonomy should be reinforced by stipulating that publishers should obtain consent from editorial offices before implementing decisions that could affect their autonomy.

An agreement between an editorial office and a publisher, stating minimum self-regulatory mechanisms whose minimum scope should be defined in the law, should be made a condition for entering a media company into the media register. The penalties resulting from a failure to observe this condition should also be defined.

It would be necessary to ensure efficient legal protection of journalists who wish to exercise the right to conscientious objection. The journalists have the right to express opinions and viewpoints that are in harmony with the professional standards and the programming conception of the media outlet for which they work.
The Ministry of Culture should prepare the analysis of the implementation of legal provisions regulating the right of reply and the right of correction and should amend the law correspondingly.

4. Ensuring the plurality of content and media diversity 

It would be necessary to define the criteria for co-funding the public's interest in the media. In determining these criteria, various dimensions of media plurality should be taken into account, for example, geographical, cultural, political and the like. To ensure that co-funding is actually based on adopted criteria, the indicators for each criterion should be defined. These would be the basis for establishing whether or not co-funding is needed.

The impacts of the state aid distributed in the past should be assessed. Based on these empirical data, a priority list (stating short- and long-term priorities) should be drawn that would be the basis for future subsidizing policy.

The current system of media plurality and diversity protection should be modified to provide indirect and horizontal subsidizing based on the goals defined by clearly formulated national media policy (with the participation of the public and publishers). Government-independent control over the use of the budget funds for the purpose of furthering the public interest should be established. All procedures should be transparent and their fundamental goal should be the protection of citizens' interests.

The resources distributed by the Office for Nationalities and the Ministry of Culture to ensure the exercising of the right to public information and information provision for minority groups in Slovenia, should be considered part of media policy. For this purpose, a mechanism should be established for ensuring the harmony, comprehensiveness and clarity of these measures.

The system of co-funding the public's interest within the media field should dedicate more funds to the operation of professional journalists' associations (the introduction of regular professional education for journalists), research studies in the media field, projects involving various minorities and underprivileged groups, media literacy, the projects aimed at supporting the establishment of self-regulatory mechanisms and enhancing social responsibility in the media field.

5. The status of programs of special importance

The Ministry of Culture should conduct an analysis to establish how many radio and television programs of special importance are needed in Slovenia, and should clearly define their programming obligations. This status should be conceptualized as a special “public concession” granted for a limited period of time under unambiguously defined conditions. The Ministry should revise the existing funding system, starting from the results of previous analyses that show the extent to which the past subsidies have contributed to the diversity of content (the analysis of listeners’/viewers’ requirements) and to employment options. It should further establish whether in fact this was a case of the non-transparent introduction of a “distributed public service” system.

The government should ensure that part of the broadcasting frequency spectrum is reserved for local communities, civil groups and initiatives that would produce non-commercial programming.

6. The Ministry of Culture 

Since the Ministry of Culture is the principal maker and executor of media policy, its role in the media field should also be emphasized on the formal level. We propose a reorganization of the Ministry of Culture and its renaming “The Ministry of Culture, Media and Audio-Visual Services”, or the “Ministry of Culture, Media and Information Society.”

The Media Directorate with the Ministry of Culture is the pillar of media policy, so it should be robust in terms of human resources and professional knowledge.

The personnel and expert knowledge of the Media Inspectorate should be bolstered to make it capable of efficiently supervising media operation and penalizing the violations of media legislation. This supervision should be government-independent and should be defined in a program stating systematically planned individual obligations that must be fulfilled by publishers/broadcasters.
All data in the media register should be harmonized with the provisions in the media law and published on the web pages of the Ministry of Culture. All media's programming concepts and charter documents harmonized with the provisions in the media law should also be published.

The Ministry of Culture should consistently implement the provisions referring to media concentration, that is, the restrictions on ownership stakes, identification of connected persons and restrictions on concentration.

7. Radiotelevizija Slovenija

Radiotelevizija Slovenija (RTVS) should practice active and considerate communication with the public and take care that the public is informed to the greatest extent possible about the business and programming aspects of its operation. The public should have an option of expressing their opinions and suggestions on RTVS's work. Listeners/viewers' complaints should be processed by an external independent body whose status and powers should be defined by the law rather than by the RTVS statute.

The level of the license fee should not be dependent on the goodwill of a government in office, but the method of increasing the license fee should be automatic and defined in the law. RTVS should be able to make business plans and operate continually, meaning that the changes in the level of license fee should be tied to the growth rate of average monthly wage in Slovenia based on the statistical data for the previous year published by September 1 the next year. 

With a view to ensuring their stable funding, the scope and the amount of state aid dedicated to programs catering to the minorities in Slovenia, Slovenian minorities abroad, expatriates and foreign public should be defined in the law. This would make their funding, and consequently the scope and quality of content, independent from the outcome of annual negotiations between the government and the RTVS management.

The consequences resulting from the introduction of a parliamentary channel operated by the public broadcaster should be assessed, taking into account the human resources, programming, technical and financial factors. This assessment should provide the basis for a decision on whether the operation of the parliamentary channel should be transferred to Parliament, as has been done in some European countries, or the Parliament should only cover the costs of operation while the execution would continue to be the task of RTVS. An appropriate solution should be reached through a dialogue to ensure that the parliamentary channel will not frustrate the operation, independence and financial stability of public radio and television.

For the public broadcaster RTVS to be able to carry out its public remit, the impacts of the amended RTVS Act should be analyzed, primarily with respect to ensuring editorial autonomy and citizens' participation in the realization of the public interest within the public broadcaster's programs. The compositions of the RTVS managing and supervisory bodies should be studied in detail, implementing the solutions that would guarantee the highest possible degree of autonomy, credibility and the representation of broad public's interest for these bodies. The procedures for nominating and appointing the Programming Council members defined in the RTVS Act should be comprehensible and the nomination procedure should include more independent institutions. This would restrict the currently decisive role of the state, Parliament and the government in appointing the RTVS bodies. The adoption of the RTVS Statute, which is the principal document regulating the operation of this public institution, should be within the competence of a body that is the most representative of the public for which this program is intended.

8. STA

The Slovenian Press Agency (STA) should be given adequate autonomy. It should be transformed into a public institution or a similar organization, which would prevent the influence of politics, enable greater public control and make it more accountable to the public.

9. Digitalization

The government should provide an estimate of the economic and financial costs of the digitalization of broadcasting services and determine who should carry the financial burden. It should also assess the costs and methods of eliminating “digital exclusion” and develop active mechanisms for including “underprivileged” groups in these changes. The Ministry of Culture should initiate a broad public debate on the Strategy For the Development of Radio and Television Programs formulated by the Post And Electronic Communications Agency (APEK).
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� The English translation of the Guidelines is done by Olga Vuković with financial support of the Embassy of the Kingdom of the Netherlands.
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